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UNITED STATES CIVIL SERVICE COMMISSION 
WASHINGTON 25, D.C, 


Henarabie Janes 5. Kastimd 
Chairmen 

Gommitéee on the dudisiary 
United States Senate 
Waghington, BD. S,. 


Dear Senater Eastland: 


This will refer to you letter of April 7, 1989, relative to 
S. 1489, = bill “To amend title 88 of the United States Code to 
provide for certain judicial review of adsinistrative removals and 
suspengions of Federal exployses". 


In seeking judicial relief under current preatice and presedure, 
civilisn employees of the Government whe feel themselves aggrieved 
ag a result of « personnel esti affecting their rank, status oF 
pay, are required to file a git in the United States Distrist Court 
for the Ristrict ef Columbia, in the United States Court of Claims, 
er both. The District Court fer the District of Colunbia has juris- 
diction te pase upon the legality af administrative astion and, if 

appropriate, to direst the complainsat's retroactive restoration to 
duty. It is withent jurisdiction, rerearsoreplar| Capit cig A oe gras 
for bask pay. The only court with authority to gramt such relief is 
the Court of Claims. 


The bill would extend the jurisdiction of the Distriet Geurt 
iq the District of Columbia, te cover claims fer hack pay, concur- 
rently with the Gourt of Claims. Similar jurisdiotion would be 
vested in other District Courts of the United States, the District 
Court for the Territery af Aleska, the District Ceurs for the 
Territery of the Omal Eme, the Distriat Ceart of Guan, sad the 
District Court of the Virgin Isiends. The bill would nos affect 
the jurisdiction of the Court of Ciains. 


me Hdl cn eae te ee 
the date fine] aduinietrative ectian is taken. litigants would 
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agency conserned would be required to file with the caw? the 
adainistrative recerd of the case, exoluding only materials which 
are privileged or confidential. The soupe of review in the dis- 
triet courts would remain unshenged and ite devieions would remein 
subject to review as currently provided umder Title 28 of the 
United States Code. 


Comments on the six peragraphe ef the bill under the enacting 
olease fellew) 


i. 

This peragraph would suthorise appeals far resteration and 
baok pay by civilian employees of the executive branch of the 
Governumt who had been removed fren exployment or saspenied fron 
duty. The term “removal” is defined under Civil Service Reguisticans, 
section 1,162(¥) ss the “seperation of the empl from the service 
fer cause". The same seotion under paragraph (s) defines "“suspen- 
wicn” as m “absence from duty without pay required by en @peinting 
officer far disciplinary ressaw." Since the terme *renoval"® end 
“sampension” denote Giseiplinary sotima, i.0., actions taken fer 
cause, it would eppesr thet the bill as drafted would exolude those 
empleyees not separated for cause, such as exployess separated in 
a redustion in force and thoes furleugied without pay. The exolu- 
sion of these employees would seen inconsistent with the aime and 


purpogzes of the bil), 


4n appeal under this paragraph could net be filed wmtil after 
"Zinal ection by the appropriate administrative extharity". Inas- 
meh og the vast majority of ofvilian employees hare ef! a8 
stetutcary or regulatory right of appeal to the Comaission, the quoted 
language should be revised to elininate eny doubt that the right of 
administrative appeal, if available, mut be exhausted befare re- 
sorting te litigation. 


&. 


The language under this paragragh would require mit te be 
ra “of the final administrative astion®. Mere 
Clear that the term "final aduinistrative 


jurisdiotion ever the place of employment, or in the District Court 
for the District of Columbia would net, as written, appear to apply 
to eations filed in the Court ef Claims. The Court of Claims would 
tras be available to litigants who dalay beyond the sixty—day period 
befere bringing euit. It does not appear that such a rewult ie in- 
tended. 
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would extend 
tipo : the terri: limite ef servies of process beyond 
&. 
This aph would erned 
eee require the offieial eney 
with the court the ative record of tie Poa with 


Progresa = & typteal Sppeal inval. suspens 

reneval, Ve record eund pr 

up leying agmoy, in a given field 4 ai lates ct te =o 
wr 
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a ee 


eatinateds however, it is safe to say that, if the bill is enacted, 
the Commissica would remire a & supplemental ee ur eove: to eever 
the cost of ite participation in the defense of litigatien authar- 
ised wxler this bill. 


fae b11ll would give more than edgirtty United States Diatriot 
Courts the power to deoide whether a departemt cr agemey head in 


gh . 
scumtines differ on netters of statutory eanstrustion a the soape 
af fedisial review. Genflicting decici as will alse arise between 
tha United States Court af Appeals for the verlow ciroulits. 


rules and reguletios which teush upet remerais and suspensions. 


The Commission's regulations, their form and eontesh, sre shaped 
net only by the lawe which they are deci gned te implensm, buat by 
court deaiaions ag well. Thus, whenever the Court of ippesise for 
the District of Colnsbia, (er the Court af Claims) caste substantial 
doubt upon the validity ef « regulation of the Coumzlesion, the ragu- 
ee et ee 


court. However, if jurisdiation is dispersed as under the 
bill, shenerer pag leheragt or exise betwee United States 
Cirenit Ceurte prompt aumduent of Coulasion 


lations te pro Pale peg gate ge would not be possible 

the conflicts between the several circuits eve reecnoliled ananda- 

tery legislation ot by decision of the Suprem Court. ih } ine 
because doubt hea been cast upon the validity af the regela- 

tien which prodused the difference ef sage cine Hi oars aud 

agencies would be faced with s dilemma: sh 


op 
bask pay; an the other hand, if thay should elest te stay sotian, 
the employee whose removal would prevebly promote the efficiency 
of the service ie permitted to remain on the relle. The publis 
interest would herdly be served by either reg). 


Tt should be noted that while the bi1l would permit sult to be 
filed in the judieial distriet of emicyuant, explayees would, in 
most inetances, still have to leak to Washingtem for a final adain~ 
istretive decision by the Comsission's Board af Appeais and Review, 
befare initiating legal asticn. In this sonnestio, 4+ should bea 
further noted that it {s not unlikely that emleyecs my be inelined 
or encouraged, following enactment of the bill, to axhaust thadr 
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adninistrative renedies in 4 perfmotory manner, reserving theix best 
efforts Lop the prosecution of thelr "appeal" in court. This result 

would be nost wnfortunste far two resaoues Firatly, beodume a well pre 
pared dase a administrative appeal ean, oa ososaim, spell the dLffer- 
ence between sugceas and failure; and sesandily, the rule of Limited Judie 
olal review parmits little chance of upsetting an adinigtrative detarnine- 
tion which has withstood the rigorous serutiny of on aduinistrative appeal. 
Thus, in eivil-service natiers at least, the value of aéniniatrative 
appeals cennot be minimised without injury to the eaployee. 


S. 1489 does point up the need, however, fer sono wumedial legials- 
tion to eliminate the anomaly that while the United States District Gourt 
for the District of Columbia has jurisdietio to erde the restoration of 
an individual found to have been inproperly reseved fron hie Federal 
position, it lacks juriadiction to arder back pay fer the period of unlav- 
ful removal. We eee iittle purpose in requiring a suscessful iti gent in 
the District Court who has been restored to hie position end who, for sone 
weagon, is denied by his empleying agency a the General Agcounté ng OLfice 
the compensation to which he would otherwise be entitled, to institute 
further litigation for bank pay in the Court of Claims. &scordingly, the 
Commiseaion would favor legislation expanding the jurisdiction of the United 
States District dourt for the Distriet af Columbia, empovrering 14 to award 
& noney judgment for back pay where much relief would be ineidantal te en 
cvder of reetorsiion to duty. This can be agcomlished by adding « provieo 
at the end of the line mder Seotion 1346(a)(2) of Title 28 of the United 
States Code, aa follewss 


Any civil astion or elain te resover fees, salary, a 
compensation for efficial services of officers or esployes: 


For the foregaing reasaus, the Commigsion reaanumends againet enactment 
of 3. 1489. It would, however, favor legialation expanding, as eet cut 
above, the juriediction af the United States District Court for the Distriet 
of Columbia. 


We have been advised by the Burcu of the Budget it has no objection 
to the subvission of this report. 


By direstion af the Comnisei on: 
Sincerely yours, 


Chairman 
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